Digital Mediation when
Digital isn’t Available
By Cortney M. Stuart, Esq.

In the digital age that we have all come to know and embrace, the natural
response to in-person mediations being canceled during a pandemic was
to jump online, where most of us spend most of our time anyway. However,
how do we do a virtual mediation with a participant who does not have
access to the internet or Wi-Fi?
How do we conduct a virtual mediation with a participant

For instance, until a couple of years ago when the
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Because Wi-Fi is not reliable in the area I practice, I try
to do a test session with participants prior to a virtual
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mediation to introduce myself and test their virtual
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population is not always so tech savvy. So, in the digital
age with a pandemic, how do we conduct mediation?

Participants will frequently realize this themselves
during the test session and suggest alternative places

I believe the first step is for the mediator to inquire
about internet and device options available to the
participants. Is the party represented by an attorney? If
the party has an attorney, will the attorney be arranging
the internet and device for the party? Do not assume
that an attorney is tech savvy or has a device capable of
attending a virtual mediation just because they are an
attorney.

they can attend the mediation from. Additionally,
participants with unreliable or weak internet can
consider a Wi-Fi booster, using a smart phone’s hotspot,
and hardwiring the internet connection instead of Wi-Fi.
Even if the party has reliable internet, the test session is
good to make sure the persons microphone, video, and
speaker work.
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However, the public library in the city I primarily practice

Does the party have a telephone? Does the

in has been closed since March with the pandemic. Some
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good option. If the internet in the park is strong enough,
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mediation should consider whether the public Wi-Fi is
free.

Will the attorney and party be in the same
location? If not, can the mediator conference

Some cafes and restaurants will allow a customer to use

the parties together and allow them to caucus?

their Wi-Fi after a purchase. However, participants might

The confidentiality and attention-span concerns

not have the funds to spend on a purchase to use the Wi-

are still prevalent in a telephone mediation and

Fi. Be mindful of the financial circumstances of the
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parties and any potential financial abuse by one party in
a domestic situation. If the party can participate in the
mediation by using a public Wi-Fi option, be sure to think
of the confidentiality aspect of it. I suggest to the
participant who is in a public Wi-Fi setting to use
headphones and a computer away from others if they
cannot be in a separate, secluded place.
Also, be mindful of the participant’s attention span. If
the participant is in public, there could be a lot in the
public setting that is distracting to the party. For all
these reasons, I do not generally suggest mediation in a
public setting unless the surroundings can be managed
appropriately.

Finally, in-person mediations are still an option;
however, make sure that you and the
participants are safe. Some participants and
attorneys prefer in-person mediations, even
with the current pandemic environment. If you
find yourself conducting an in-person
mediation, I suggest finding a big, open room
where social distancing can be easily
maintained, have hand sanitizer, and require all
participants to wear a mask. If you need to
caucus, you are going to want two big, open
rooms.

You do not want to be stuck in a closet trying to caucus
with a party during a pandemic. You could inquire of the
courthouse about reserving an entire courtroom or two
for the mediation. Also, remember to consider doing one
party in person and another virtually if all agree.
There is no one-size fits all mediation. The mediator
should explore new options for conducting mediation
during the pandemic; however, the mediation should not
just know the options but know the pitfalls and
advantages of each. The mediator must also investigate
the parties’ circumstances and what types of mediation
are best for the parties and the circumstances of the
case.
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